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CSX TRANSPORTATION, INC.
500 Water Street
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V.
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Washington, D.C. 20004
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DATE STAMP: 02/16/2005

DISTRICT OF COLUMBIA
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Washington, D.C. 20004
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Defendants.

COMPLAINT

Plaintiff CSX Transportation, Inc. (“Plaintiff” or “CSXT"”) complains and alleges

as follows:

INTRODUCTION

1. This suit seeks to have this Court declare invalid and to enjoin the
implernentation and enforcement of a recently enacted District of Columbia ordinance
that has the purpose and effect of precluding the interstate shipment by rail through the
District of Columbia of materials that are essential to the health, welfare and economy of
this nation. This ordinance is protectionist legislation that, on its face, unreasonably
burdens interstate commerce, interferes with the comprehensive federal regulation of the

shipment of hazardous materials by rail and invites other local jurisdictions to enact
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copycat legislation which could, by crazy-quilt coverage, bring to a halt the interstate
shipment of critically important materials throughout the United States of America.

2. On February 1, 2005, the Council of the District of Columbia (“D.C.
Council”) passed the Terrorism Prevention in Hazardous Materials Transportation
Emergency Act of 2005, Bill 16-77 (the “District Act” or the “Act”). A copy of the
District Act is attached hereto as Exhibit 1.

3. The stated purpose of the District Act is “[t]o prohibit, on an emergency
basis, large shipments of certain extremely hazardous materials through or near the
United States Capitol in order to reduce the risk of attacks by terrorists, to allow for the
issuance of permits authorizing such shipment in special cases, and to require the Mayor
to issue regulations to implement the provisions of this Act.”

4. Mayor Anthony A, Williams signed the District Act into law on
February 15, 2005.

5. The District Act prohibits interstate rail shipments of four specified classes
of hazardous materials (the “Banned Materials™) through the District of Columbia
without a permit issued by the District of Columbia Department of Transportation
(“DDOT™). The Act prohibits shipments within the so-called “Capitol Exclusion Zone,”
defined as the area “within 2.2 miles of the U.S. Capitol Building.” District Act, § 3(2).

That radius reaches both of C8XT’s rail lines carrying freight through the District of

Columbia.

6. As a common carrier, CSXT has a statutory duty to transport goods and

materials upon reasonable request by a shipper. 49 US.C. § 11101.




7. CSXT transported over 7,000,000 carloads of freight in 2003, including
500,000 carloads of hazardous materials. CSXT carries a wide variety of goods and
materials, including coal, steel, grain and food products, automobiles, petroleum
products, chemicals, phosphates and fertilizers, clay and stone, lumber and wood, pulp
and paper, and machinery and equipment.

8. The Secretary of Transportation, with the concurrence of the Secretary of
Homeland Security, has comprehensively regulated the transportation of hazardous
materials by rail with respect to both safety and secunty.

9. The Federal Government has determined that hazardous materals,
including the Banned Materials, may be transported in interstate commerce as long as
they are transported in accordance with federal regulations.

10.  Hazardous materials, including the Banned Materials, are used in a wide
variety of goods and services that are essential to the health, welfare and economy of the
United States. The economy depends on interstate commerce in hazardous materials.

11. A significant volume of hazardous materials is transported by rail among
manufacturers, distributors, and end users. According to statistics maintained by the U.S.
Department of Transportation (“DOT”), transportation of hazardous materials by rail has

been safer than transportation by truck.

12.  Plaintiff seeks a judicial declaration that the District Act (1) violates the
Commerce Clause of the United States Constitution (Article I, § 8, cl. 3); (2) is
preempted by the express preemptive provisions of the Federal Railroad Safety Act, 49
U.S.C. § 20106, the federal Hazardous Materials Transportation Act, 49 U.S.C. § 5125(a)

and (b), and the Interstate Commerce Commission Termination Act, 49 U.S.C.




§ 10501(b); and (3) was passed as an wultra vires act by the D.C. Council under the Home
Rule Act.

13.  Plaintiff also seeks a temporary restraining order, and preliminary and
permanent injunction against the implementation and enforcement of the District Act.

JURISDICTION AND VENUE

14.  The claims asserted herein arise under Article I, § 8 of the United States
Constitution; Article VI of the United States Constitution; the Federal Railroad Safety
Act, 49 U.S.C. §§ 20101-20153 (“FRSA™); the federal Hazardous Materials
Transportation Act, 49 U.S.C. §§ 5101-5127 (“HMTA?"), and the Interstate Commerce
Commission Termination Act, 49 U.S.C. §§ 10101-11908 (“ICCTA”). Accordingly, this
Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C. § 1331.

15, Pursuant to 28 U.S.C. § 1367, this Court may exercise supplemental
Jjurisdiction over Plaintiff’s claim that the District Act was not an authorized exercise of
legislative power under the Home Rule Act.

16.  The Court may issue a declaratory judgment and further relief in this
matter pursuant to 28 U.S.C. §§ 2201-2202.

17. Venue in this district is appropriate pursuant to 28 U.S.C. § 1391(b).

THE PARTIES

18.  Plaintiff CSX Transportation, Inc. (“CSXT™) is a Virginia corporation
with headquarters in Jacksonville, Florida.

19.  CSXT is a Class I freight railroad that owns and operates over a rail
network east of the Mississippi River of more than 21,000 route miles in 23 states, the
District of Columbia and two Canadian provinces (from Illinois in the northwest to

Massachusetts in the northeast to Florida in the southeast to Louisiana in the southwest).
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20.  CSXT is arailroad subject to the jurisdiction of the Secretary of
Transportation as defined in FRSA, 49 U.S.C. § 20103, a person who transports
hazardous materials as defined in HMTA, 49 U.S.C. § 5103, and a rail carrier subject to
the jurisdiction of the Surface Transportation Board as defined in ICCTA, 49 U.S.C.

§ 10501.

21. A CSXT north-south main line (the “I-95 line”) runs along the eastern
seaboard from Florida to New York and New England and passes through the Capitol
Exclusion Zone.

22. A CSXT east-west main line (the “B&Q” line) connecting the Mid-
Atlantic region (southeastern Pennsylvania, Delaware, Maryland, and northern Virginia)
with points west as far as the Mississippi River also passes through the Capitol Exclusion
Zone.

23.  CSXT has for decades regularly transported hazardous materials,
including the four classes of hazardous materials newly prohibited by the District Act, on
its north-south and east-west main lines through the District of Columbia.

24.  The District of Columbia is a municipal corporation, established by
Congress as authorized in the United States Constitution, Art. 1, § 8, cl. 17, by Act of
Feb. 21, 1871, ch. 62, 16 Stat. 419, § 1.

25, Defendant Mayor Williams executed the District Act. The District Act
(§ 7) charges the Mayor with responsibility for issuing rules to implement and enforce the
Act. As the chief executive of the District of Columbia, Mayor Williams also oversees
DDOT, which the Act (§ 5) authorizes to process applications for permits for

transportation of the Banned Materials.




26.  Asa municipal corporation, Defendant District of Columbia is a proper
defendant in a civil action against agencies and departments of the District of Columbia,

FACTUAL ALLEGATIONS

CSXT Rail Operations

27. CSXT is the successor to some of the oldest railroads in the United States,
including the Baltimore & Ohio Railroad, the Chesapeake & Ohio Railway, and the
Richmond Fredericksburg & Potomac Railway, all founded in the nineteenth century.

28.  Railroads were built as private enterprises to link major industrial
production and consuming markets. As such, they were typically built between and
through cities, and the cities themselves often expanded around, and because of, the rail
lines. Unlike the publicly funded highway network, railroads do not typically have outer
belts or bypass routes around cities. Most efforts to design alternative routes to avoid a
particular city would merely shift the routing to a different city or group of cities.

29.  CSXT, like all major rail carriers, operates pursuant to an operating plan.
CSXT seeks to design and maintain an operating plan that efficiently utilizes resources -
including track and yard facilities, locomotives, cars and crews - consistent with all
applicable federal safety and security requirements.

30.  In 2003, CSXT transported approximately 500,000 carloads of hazardous
materials subject to federal hazardous materials regulations. Cars carrying hazardous
materials are included in merchandise trains with other cars carrying non-hazardous

materials. About forty to fifty percent of all CSXT trains include some cars carrying

hazardous materials.




31.  CSXT regularly transports hazardous materials (including the Banned
Materials), as required by shipper needs, over all of its main lines, including on 1ts north-
south and east-west main lines through the District of Columbia.

32.  Hazardous materials are transported in specially designed and constructed
cars in accordance with DOT and industry specifications. These cars are typically owned
(or leased) by the shippers or their consignees, not the railroads. After the car carrying
hazardous material has arrived at its destination and the material has been off-loaded to
the shipper’s customer, the substantially empty “residue” car is returned to the shipper by
the most efficient route for re-loading. Both the loaded cars and unloaded “residue” cars

are marked with various indicators, including DOT-prescribed placards.

Federal Regulation of Rail Transportation and Hazardous Materials

33.  The Federal Government comprehensively regulates rail safety and

security.

34.  The Secretary of Transportation, through the Federal Railroad
Administration (“FRA"), administers FRSA and other federal railroad safety laws (49
U.S.C. chapters 201-213 and chapter 51), which encompass “every area ofrailroad
safety,” 49 U.S.C. § 20103. The FRA has issued and enforces the federal railroad safety
regulations, 49 C.F.R. Parts 200-268. These regulations address track and roadbed
conditions; signal systems; locomotive and freight car specifications; emergency
preparedness; hours of service of railroad employees; operating practices and procedures;
qualification standards for certain employees; and alcohol and drug testing of railroad

employees, among other things (amounting to over 700 pages in the Code of Federal

Regulations).




35, Pursuant to 49 U.S.C. § 20104, the FRA has authority to issue temporary
orders prohibiting operations on a line in response to emergency situations. Neither the
FRA nor any other federal agency has prohibited CSXT from transporting any hazardous
materials through the District of Columbia.

36.  The Secretary of Transportation, through the Research and Special
Programs Administration (“RSPA”), also issues regulations “for the safe transportation,
including security, of hazardous material in intrastate, interstate and foreign commerce,”
including by rail. 49 U.S.C. § 5103(b). Pursuant to HMTA, RSPA has designated
certain materials as “hazardous” and has issued regulations for the safe and secure
transportation of these materials. The regulations that apply to rail (49 C.F.R. Parts 171-
174, 178-180) address packaging, identification, handling and security requirements,
among other things. These regulations (amounting to over 900 pages in the Code of
Federal Regulations) are enforced by the FRA.

37.  The Secretary of Transportation has recognized the importance of
hazardous materials to the economy of the United States. For example, DOT recently

stated:

Hazardous materials are essential to the economy of the
United States and the well being of its people. Hazardous
materials fuel cars and trucks, and heat and cool homes and
offices. Hazardous materials are used for farming and
medical applications and in manufacturing, mining, and
other industrial processes.

Notice, “Hazardous Materials: Transportation of Explosives by Rail,” 68 Fed. Reg.

34,470, 34,472 (June 9, 2003).

38.  Following September 11, 2001, the Federal Government further enhanced

its regulation of rail security and the transportation of hazardous materials by enacting the




Aviation and Transportation Security Act (Pub. L. No. 107-71, 115 Stat. 597) on
November 19, 2001, which created the Transportation Security Administration (“TSA”).
TSA was transferred from the DOT to the Department of Homeland Security (“DHS™) as
of March 1, 2003 by operation of the Homeland Security Act of 2002 (Pub. L. No. 107-
296, 116 Stat. 2135). The Secretary of Homeland Security, through the TSA, has the
authority to make determinations regarding the adequacy of security in all modes of
transportation, including rail, and to set standards for additional rail security (after
consultation with the Secretary of Transportation in accordance with 49 U.S.C.

§ S103(b)(INCY).

39.  Following September 11, 2001, the rail industry, with the participation of
CSXT, promptly developed an industry security plan to upgrade the security of the
national rail network. Each Class I railroad (including CSXT) then developed its own
specific security plan.

40. RSPA published Final Rule HM-232 on March 25, 2003, requiring
persons who offer for transportation or transport certain highly hazardous materials to
develop and implement security plans. Hazardous Materials: Security Requirements for
Offerors and Transporters of Hazardous Matenals, 68 Fed. Reg. 14,510 (codified at 49
C.F.R. §§ 172.800-804). Representatives of TSA and FRA have reviewed the CSXT
security plan. CSXT is in full compliance with the requirements of this regulation.

41.  TSA evaluated the Secretary of Transportation’s rail safety and security
regulations, including HM-232, and concluded that further security regulation is not
presently required for the rail industry:

TSA evaluated the measures currently required under DOT
hazmat and rail regulations, the nature of rail operations,




and the security enhancements completed by railroads, and
has determined that, for the present, they adequately
address the security concerns of which it is aware.

Notice, Hazardous Materials: Transportation of Explosives by Rail, 68 Fed. Reg. 34,470,
34,474 (June 9, 2003).

4> DOT and TSA continue to evaluate the need for further federal regulation
to enhance rail transportation security. They agree that any further regulation must be
based on a “comprehensive, risk-based approach” that is “narrowly tailored to suit the
industry and the threat.” Notice, Hazardous Materials: Transportation of Explosives by
Rail, 68 Fed. Reg. 34,470, 34,474 (June 9, 2003). For example, DOT and TSA have
given notice that they are examining the need for enhanced security requirements for the
rail transportation of certain hazardous materials, and have solicited comments. Notice,
Hazardous Materials: Enhancing Rail Transportation Security for Toxic Inhalation
Hazard Materials, 69 Fed. Reg. 50,998 (Aug. 16, 2004).

43, DOT, DHS/TSA, and other federal agencies continue to evaluate the need
for other federal action.

44, During 2004, and with the full cooperation of CSXT, TSA undertook the
D.C. Rail Corridor Project, a comprehensive vulnerability assessment of CSXT’s north-
south main line through the District of Columbia. This assessment was conducted by
federal agency security experts over a period of several months, using state-of-the-art
assessment techniques and standards. Representatives of FRA and DHS also participated

in this effort. TSA and CSXT are in the process of implementing the enhanced security

measures recommended by TSA.

45.  CSXT regularly consults with the Federal Government regarding

intelligence information relevant to threats to its rail network. CSXT cooperates with
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federal representatives to address ongoing safety and security concerns and promptly
responds to orders of the Federal Government.

46.  Aspart of CSXT’s security planning, and in coordination with federal
authorities, CSXT has from time to time temporarily held or detoured over other CSXT

routes cars carrying hazardous matenals.

47.  CSXT also consults and cooperates with state and local officials regarding

rail safety and security matters.

Terrorism Prevention in Hazardous Materials
Transportation Emergency Act of 2005 (the District Act)

48.  Unsatisfied with the Secretary of Transportation’s comprehensive
regulations, and despite TSA’s specific attention to the D.C. Rail Corridor, the D.C,
Council determined to take matters into its own hands and banned the transportation of
four classes of hazardous materials through the District of Columbia. In passing the
District Act, the D.C. Council expressly and incorrectly found that “[t]he Federal
Government has not acted to prevent the terrorist threat resulting from the transportation
of dangerous quantities of ultra-hazardous materials near the Capitol.” District Act,

§ 2(3).

49.  The D.C. Council passed the District Act as emergency legislation on
February 1, 2005. Under District of Columbia law, emergency acts are passed on only
one reading by the D.C. Council, are not reviewed by Congress, and are effective for 90

days. Home Rule Act §§ 412(a) (D.C. Code § 1-204.12), 602(c)(1} (D.C. Code § 1-

206.02).

50.  Insponsoring the District Act, Councilmembers Kathy Patterson and Phil

Mendelson urged their colleagues to approve the legislation, stating that *[t}he legislation
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will effectively prevent the through shipment of [the Banned Materials] by rail or truck,
thereby removing the risk and threat to our residents.”

51.  The District Act (§ 4(1)) prohibits the transport, without a DDOT permit,
within the so-called “Capitol Exclusion Zone” of specified quantities of the Banned
Materials. The District Act (§ 4(2)) also prohibits the transport, without a DDOT permit,
within the Capitol Exclusion Zone, of a residue rail car that is “capable” of containing the
Banned Materials and has exterior placarding or other markings indicating such
materials. In effect, the District Act prohibits all rail shipments of the Banned Materials
(including both loaded and residue cars) through the District of Columbia since the tracks
on which CSXT transports freight pass through the Capitol Exclusion Zone.

52.  The prohibition can be lifted in “cases of emergency.” District Act § 4.
The District Act confers the exclusive authority upon DDOT to determine whether there
is an “unanticipated, temporary situation that threatens the immediate safety of
individuals or property,” so as to warrant lifting the ban. District Act § 3(2).

53.  Upon information and belief, DDOT can be expected to determine that
such an emergency situation exists only rarely, if ever.

54.  The District Act provides for issuance of a permit “authorizing the
transportation of [Banned Materials] upon a demonstration that there is no practical
alternative route.” District Act § 5(a). “Practical alternative route” is defined to mean
any route “(1) [wlhich lies entirely outside the Capitol Exclusion Zone; and (2) [w]hose

use would not make shipment of the materials in question cost-prohibitive.” District Act

§ 3(4).
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55 This definition does not allow DDOT to take into account the extent to
which alternative routes would simply shift the inherent risk of hazardous materials
transportation to other jurisdictions. Nor does it altow DDOT to consider the extent to
which alternative routes would increase the risk of transporting a shipment of hazardous
materials due to such factors as increased distance, increased transit time, increased car
handlings, longer yard “dwell” time, and/or topographical or engineering characteristics
of other routes.

56.  The D.C. Council stated that the purpose of the Act was to allow for the
issuance of permits only “in special cases,” and it expressly found that “[s]hippers of
ultra-hazardous materials do not need to route large quantities of ultra-hazardous

.

chemicals near the Capitol in order to ship these chemicals to their destinations . ..
District Act, § 2(4).

57 Even if CSXT could obtain a permit for certain shipments of the Banned
Materials, the District Act is still invalid protectionist legislation, and the delay inherent
in the requirement to obtain a permit, and any additional measures imposed as conditions
of the permit, would impose an unreasonable burden on CSXT, shippers and interstate
commerce given the comprehensive federal regulation of the transportation of hazardous
materials by rail with respect to both safety and security. FRSA, HMTA and ICCTA
preempt the District Act without regard to the possibility that DDOT might issue permits

for certain shipments.

The Effect of the District Act

58 The District Act effectively precludes CSXT’s use of its sole north-south

main line along the eastern seaboard and of its important east-west main line serving the
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Mid-Atlantic region for the transport of the Banned Matenials (both loaded and residue
cars) that may be lawfully transported under federal law.

59,  With respect to its north-south line, the closest alternative available to
CSXT is a line that runs west of the Appalachian Mountains through Tennessee,
Kentucky and Ohio. The closest alternative east-west route to the north is a line that runs
from Albany, New York to Buffalo, New York and thence along Lake Erie through
Cleveland, Ohio. The closest alternative east-west route to the south is a line that runs
from Richmond, Virginia to Charleston, West Virginia and points west.

60.  These alternative routes add hundreds of miles and days of transit time to
the trip. The alternative routings also increase the number of times a car must be handled
and the dwell time in yards. Longer transit distances and times, and increased car
handlings and dwell time, are factors that tend to increase the inherent risk of transporting
hazardous materials.

61.  Unless CSXT is given adequate time to prepare for enforcement of the
District Act, complying with the Act would have an immediate and seriously detrimental
impact on the operation of the entire CSXT network. CSXT would have to identify trains
with any cars of the Banned Materials en route to the District, stop the trains in a rail yard
(most likely in Philadelphia, PA, Baltimore, MD, Cumberland, MD and Richmond, VA),
and remove the cars from each train. This is a time consuming and disruptive operation.

62.  With yards already operating at capacity, these additional switching
operations can be expected to create congestion in the yards, back up traftic on the main
lines, and disrupt the entire network. This congestion would also adversely affect the

Amtrak and commuter services (MARC and VRE) operating over CSXT lines.
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63.  Once a car carrying a Banned Material is removed from a train, it would
have to be held in the yard until a suitable route/train is found. Cars would likely have to
be batched in the yards for several days to a week while arrangements are made for
rerouting them.

64.  CSXT estimates that if it had approximately ten days before enforcement
of the District Act, it could issue instructions so that trains carrying cars of the Banned
Commodities could be stopped in yards closer to the point of origin, preventing some of
the predicted short-term congestion in the yards surrounding Washington, D.C. CSXT
estimates that it would take approximately a month to make the changes to the computer
routing programs required to reroute cars of the Banned Materials from the point of
origin to the least disruptive alternative route for each shipment. However, this planning,
issuance of instructions, and entry of changes in the routing programs is, in and of itself,
very burdensome to CSXT.

65.  Inthe Spring of 2004, in consultation with federal officials, CSXT
instituted a voluntary reroute of loaded cars carrying certain hazardous materials that
would have traversed its north-south line through the District. But the District Act is
much broader in scope: it extends to the east-west line and includes residue cars on both
lines, and therefore mandates rerouting of many more cars than were being rerouted
voluntarily.

66.  Even in the longer term, after CSXT would have had the opportunity to
plan for rerouting, the District Act would have serious impacts on the CSXT network.
The more cireuitous moves and the additional handlings would significantly reduce the

capacity and flexibility of the CSXT network.
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67.  The District Act would require CSXT to reroute an estimated total of
11,400 cars per year. Based on 2004 traffic data, CSXT estimates that the mandated
reroutes would require an additional 2,000,000 car miles per year and an additional 7,400
handlings per year over the efficient operating plan.

68.  The District Act would preclude CSXT from utilizing its rail network,
equipment and personnel in the most efficient manner, decreasing its capacity and
flexibility not just for transport of the Banned Materials, but for all freight.

69.  Preclusion of CSXT’s use of its north-south and east-west main lines
through the District for the Banned Materials would thus result in slower service and
decreased predictability of service, not only for shippers of the Banned Materials and
their customers, but for shippers of other freight. Shippers and customers would suffer

costs and other burdens as a result of the District Act.

70. In addition, these alternative routes merely reroute hazardous materials
through other jurisdictions, including other urban areas. The District Act would not
mitigate the risk inherent in the transportation of hazardous matertals, but would simply
shift the burden to other jurisdictions.

71. Moreover, if the District Act is not invalidated, other local jurisdictions
will likely follow the District of Columbia’s lead and pass their own local laws banning
the transport of hazardous materials through their communities, effectively eliminating

all rail routing options for hazardous materials within the scope of those laws.

72.  In fact, the principal sponsor of the District Act, Councilmember Kathy
Patterson, has affirmatively urged other communities to follow suit. John Gallagher,

Rail’s Pandora’s Box, Traffic World, Nov. 1, 2004, at 11,
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73, On information and belief, representatives of other local jurisdictions have
expressed an interest in enacting legislation similar to the District Act if the Act 15 not
invalidated.

74.  CSXT has no adequate remedy at law for the burdens imposed on it by the

District Act. If the relief requested herein is not granted, CSXT will suffer immediate

irreparable harm.

75.  Nor will any remedy at law address the havoc the District Act (and other

copycat local laws) will wreak on interstate commerce.

COUNT1
(Declaratory/Injunctive Relief — Violation of the Commerce Claunse
of Art. 1, § 8, cl. 3 of the United States Constitution)

76.  Plaintiff realleges and incorporates herein by reference the allegations of

all foregoing paragraphs.

77.  The promotion and protection of interstate commerce is a central function

of the Federal Government.

78.  The law has long recognized that the free flow of goods and materials

throughout the nation is essential to the national economy.

79. The Commerce Clause of the United States Constitution (Art. I, § 8)
provides the Federal Government with the power to promote and regulate commerce, and

prohibits state or local protectionist legislation like the District Act.
80. A jurisdiction may not increase hazards on rail lines located in

neighboring states in order to decrease the hazards within its own jurisdiction.
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81.  The District of Columbia enacted the District Act with the express purpose
and necessary effect of shifting the risks inherent in the transport of certain hazardous

materials to other jurisdictions.

§2.  Any decision about rerouting hazardous materials on the national rail
network must be made by the Federal Government. Only the Federal Govemnment may
determine, taking into account competing interests within the nation as a whole, whether
conditions within the District of Columbia, or other local area, warrant the prohibition of
the otherwise lawful transport of any hazardous materials by rail through that local area,

83.  The District Act therefore, on its face, violates the Commerce Clause of

the United States Constitution, and imposes an unreasonable burden on interstate

Commerce.

COUNT 11
(Declaratory/Injunctive Relief - Preemption by Federal Railroad Safety Act)

84.  Plaintiff re-alleges and incorporates herein by reference the allegations of
all foregoing paragraphs.

85.  The District Act is preempted on its face under the express preemption
provision of the Federal Railroad Safety Act, 49 U.S.C. § 20106, and the Supremacy
Clause of Article VI of the United States Constitution. Congress enacted FRSA to
provide for national uniformity of regulation relating to rail safety and security “to the
extent practicable.” 49 U.S.C. § 20106.

86.  The preemptive umbrella of FRSA applies to any rail safety or security

action taken by the Secretary of Transportation or the Secretary of Homeland Security,
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including rail safety and security regulations issued under HMTA (49 C.F.R. Parts 171-
174, 178-180).

87.  The Secretary of Transportation has comprehensively regulated the safety
and security of the transportation of hazardous materials by rail, and the Secretary of
Homeland Security has concurred with DOT’s security regulations,

88.  FRSA’s express preemption provision, 49 U.S.C. § 20106, provides that
states may regulate a subject matter “relating to railroad safety or security” unti] the
Secretary of Transportation or Secretary of Homeland Security has issued regulations
covering the subject matter. Once either Secretary has regulated the subject matter, states
are preempted from imposing more stringent or additional requirements on the same

subject matter unless three criteria are met:

(1)  The state law Is necessary to eliminate or reduce an essentially
local safety or security hazard;

(2)  The state law is not incompatible with a law, regulation or order of
the United States Government; and

3 The state law does not unreasonably burden interstate commerce.
89.  Unlike states, municipal corporations are preempted from regulating any
subject matter “relating to railroad safety or security,” regardless of whether the Secretary

of Transportation or Secretary of Homeland Security has regulated the same “subject

matter.”

90.  The District of Columbia is a municipal corporation, not a state within the
meaning of FRSA. FRSA thus expressly preempts all District of Columbia acts relating

to rail safety and security. The District Act relates to rail safety and security and is thus

preempted.
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91.  Even if the District of Columbia were considered a state within the
meaning of FRSA, the District Act is nonetheless preempted under FRSA because the
Secretary of Transportation has issued comprehensive regulations relating to the subject
matter of the safe and secure transportation of hazardous materials by rail (including the
Banned Materials), and the District Act does not satisfy any of the three criteria for state
regulation under FRSA, let alone all three.

92 The District Act is not necessary to eliminate or reduce an essentially local
safety or security hazard. The District of Columbia is not the only jurisdiction facing the
threat of terrorism after September 11, 2001. It is not the only city designated as a “High
Threat Target City.” Any threat related to the presence of the United States Capittol
within the District of Columbia is not an “essentially local safety hazard,” but a
quintessentially “federal” concern to be evaluated and addressed by the Federal
Government.

93.  The District Act is not compatible with federal laws, regulations and
orders, including federal laws that define railroads’ common carrier obligations, that
authorize the shipment of hazardous materials when federal requirements are complied
with, and that require shipments of hazardous materials to expedited (49 C.F.R.

§ 174.14).

94.  As explained above, the District Act would impose an unreasonable

burden on interstate commerce.

95.  The District Act is accordingly preempted under FRSA and is void.
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COUNT 111
(Declaratory/Injunctive Relief — Preemption by Hazardous Materials
Transportation Act)

96.  Plaintiff re-alleges and incorporates herein by reference the allegations of
all foregoing paragraphs.

97 The District Act is preempted on its face under the express preemption
provision of the Hazardous Materials Transportation Act, 49 US.C. § 5 125(a) and (b),
and the Supremacy Clause of Article VI of the United States Constitution.

98.  The Secretary of Transportation, through RSPA, has extensively regulated
the safe transportation, including security, of hazardous materials by rail, as expressly
authorized by 49 U.S.C. § 5103(b), and the Secretary of Homeland Security has
concurred with DOT’s security regulations.

99.  The District Act is preempted under 49 U.S.C. §5125(b) because its
requirements are not substantively the same as the RSPA requirements. The District Act
prohibits the transportation of the Banned Materials when federal law plainly allows for
their transport, and requires a shipping document (a D.C. permit) not required by RSPA.

100. In addition, even if 49 U.S.C. § 5125(b) does not preempt the District Act,

the Act is preempted under 49 U.S.C. § 5125(a), which preempts a state or local

requirement if

(1)  itis not possible to comply both with the state or local requirement
and a federal requirement; or

(2)  the state or local requirement “is an obstacle to carrying out” the
HMTA or an implementing regulation.

101. The District Act poses an obstacle to compliance with numerous federal

regulations, including federal laws allowing for the transport of hazardous materials,
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subject to their requirements, and the regulation requiring shipments of hazardous

materials to be expedited, and thus is preempted by HMTA.
COUNT IV

(Declaratory/Injunctive Relief — Preemption by Interstate Commerce Commission
Termination Act)

102.  Plaintiff re-alleges and incorporates herein by reference the allegations of
all foregoing paragraphs.

103. It is the policy of the United States Government to promote a sound
national rail transportation system “to meet the needs of the public and the national
defense.” 49 U.S.C. § 10101.

104. Pursuant to ICCTA, the Surface Transportation Board (“STB”) has
exclusive jurisdiction to regulate the “transportation” of a “rail carrier” over a railroad, as
those terms are defined in 49 U.S.C. § 10102, including the routes for freight shipments.
The ICCTA authorizes CSXT to transport freight, including the Banned Materials, on its
north-south and east-west lines through the District.

105. The District Act is preempted on its face under the express preemption
provision of ICCTA, 49 US.C. § 10501(b), and the Supremacy Clause of Article VI of
the United States Constitution. Section 10501(b) provides that the jurisdiction of the
STRB over “transportation by rail carriers, and the remedies provided in this part with
respect to . . . routes™ is exclusive, and further provides that “the remedies provided under
this part with respect to regulation of rail transportation are exclusive and preempt the

remedies provided under Federal or State law.”

106. Under the terms of the District Act, the District of Columbia is exercising

jurisdiction to regulate the transportation of a rail carrier (CSXT) by prohibiting CSXT

2.




from transporting the Banned Matenials that JCCTA authorizes CSXT to transport
through the District, unless CSXT secures a permit.

107. CSXT filed with the STB on February 7, 2005 a Petition for Declaratory
Order, asking the Board to declare that the District Act is preempted by ICCTA § 10501.
The District is being afforded an opportunity to be heard. CSXT requested expedited
handling, but does not know when the STB will act on the Petition.

108. Pursuant to 49 U.S.C. § 11123, the STB has authority to issue temporary
orders directing routing of rail traffic in emergency situations. The STB has not ordered
CSXT to route hazardous materials away from the District of Columbia.

COUNT V
(Declaratory/Injunctive Relief — Act Not Authorized by Home Rule Act)

109.  Plaintiff re-alleges and incorporates herein by reference the allegations of
all foregoing paragraphs.
110. Congress is authorized “[t]o exercise exclusive Legislation in all Cases

whatsoever, over . . . the Seat of the Government of the United States.” United States

Constitution, Article [, § 8,cl. 17.

111. Pursuant to the District of Columbia Self-Government and Governmental
Reorganization Act (“Home Rule Act™), Pub. L. No. 93-198, 87 Stat. 774 (1973) (as
amended), Congress delegated to the D.C. Council the power to “legislat[e] upon
essentially local District matters.” Home Rule Act § 102 (D.C. Code § 1-201.02).

112. Congress has ceded to the government of the District of Columbia limited
powers of self-governance. Congress did not grant the D.C. Council the power 10
legislate with respect to functions of the United States, or to enact legislation which

applies to conduct beyond the boundaries of the District. Home Rule Act § 602(a)(3)
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(D.C. Code § 1-206.02). The D.C. Council’s direct regulation of interstate commerce,

which will affect routing of freight in numerous states, exceeds the powers Congress

granted to it.
113, Because the D.C. Council and Mayor Williams lack the power to enact the
District Act under the Home Rule Act, the District Act is invalid as an wltra vires act.
114.  The District Act is also invalid because it was passed as an emergency act
when there is no true emergency in light of comprehensive federal regulations and the

ongoing attention of the Federal Government to rail safety, including security, in the

District of Columbia.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff CSXT prays:

A. For a declaration that (1) the Terrorism Prevention in Hazardous Materials
Transportation Emergency Act is invalid; and (2) it is contrary to law for Defendant
Mayor Williams and/or Defendant District of Columbia to enforce the District Act
against Plaintiff;

B. For a temporary restraining order, and a preliminary and permanent
injunction requiring Defendants Mayor Williams and District of Columbia to conform
their conduct to such judicial declaration and barring them from implementing or

enforcing in any way the District Act;

C. For such costs and reasonable attorneys’ fees to which it might be entitled
by law;

D. For such other, further or different relief as this Court may deem Jjust and
appropriate.
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Dated: February 16, 2005

Ellen M. Fitzsimmons
Peter J. Shudtz
Paul R. Hitchcock

CSX TRANSPORTATION, INC.

500 Water Street
Jacksonville, F1. 32202
(904} 359-3100

Respectfully submitted,

Irvin B. Nathan (D.C. Bar No. 090449)

Mary Gabrielle Sprague (D.C. Bar No. 431763)
Kathryn E. Taylor (D.C. Bar No. 486564)
ARNOLD & PORTER LLP

555 Twelfth Street, NW.

Washington, D.C. 20004-1206

(202) 942-5000

(202) 942-5999 (fax)

Attorneys for Plaintiff CSX Transportation, Inc.
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AN ACT
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA ;
To prohibit, on an emergency basis, large shipments of certain extremely us materid:ls
through or near the United States Capitol in order to reduce the risk of attacks by E
terrorists, to allow for the issuance of permits authorizing such shi tin special |
cases, and to require the Mayor to issue regulations to intplement the provisions of this
act.
) : |
BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, Thalk this
act may be cited as the “Terrorism Prevention in Hazardous Materials T: riation ;
Emergency Act of 2005". ; i
Sec. 2. Findings. . !
The Council of the District of Columbia finds that: ] !
(1) A terrorist attack on a large-quantity hazardous material shipment near the
United States Capitol (“Capitol*) would be expected to cause tens of thousands of deaths and a2
catastrophic economic impact of $5 billion or more. o P
(2) The threat of texrorism facing District of Columbia resi and workers in
the vicinity of the Capito] requires an urgent response that recogniees and ad ses the unique
status of this arca in ‘Enm’can politics and history, and the risk of terrorism that results frotn
this status. j
(3) The federal government has not acted to prevent the terrorist threat resulfing
from the transportation of dangerous quanfities of ultra-hazardous materials the Cap:t:ii. .
Q

(4) Shippers of ultra-hazardous materials do not need to muts Jarge quantitie

ultra-hazardous chemicals near the Capitol in order to ship these chemicals to/ their destinations,

and alternative routes wonld substantially decrease the aggregate risk posed by terrorist attacks,
(5) Requiring permits for ultra-hazardous shipments from a itol Exclusion

Zone that encompasses all points within 2.2 miles of the Capitol would impose no significant

burden on interstate commerce,

Sec. 3. Definitions.
For the purposes of this act, the term;

'
i
i

f
1) “Capito] Exclusion Zone” means all pointe within 2.2 miles of the United
States Capitol building; provided, that the Capitol Exclusion Zone shall not tend beyond the
| H

(2) “Emergency” meang an unanticipated, temporary situation
immediate safety of individuals or property, as determined by the District of
Department of Transportation. J

geographic boundaries of the District of Columbia - ‘%g

Cotitication Distriet of Colvnabis Official Code, 0L Kdition

at threatens/the

Tumbia ;

1 Wast Craup Hublisher, imazii-nn

|
!
|

P.82
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i
i

(3) “Person” means an individual or commercial entity. %
4; “Practical altemative routc” means & route: .

'A) Which lics entirely outside the Capitol Exclusion Zpne; and
' ) Whose use would rot make shipment of the materigly in question

cost~pmh55iﬁve.

Sec. 4. Prohibition on shipments of hazardous matecials. _ o :
Except in cases of emergency, it shall be iflegal in the Capitol Exclusion Zons, without a

permit, to:

(1) Transport any of the following: i

(A) Explosives of Class 1, Division 1.1, or Class 1, Division 1.2, as

designated in 49 CER. § 173.2, in a quaniity greater than 500 kilograms; ] i
(B) Flammable gasscs of Class 2, Divigion 2.1, as desi n49 !

CF.R. § 173.2, in a quantity greater than 10,000 Liters; R
(C) Poisonous gasses of Class 2, Division 2.3, as & ed in 49 CF.R.

§173.2,in2 quantity geaterthan 500 liters, and belonging to Hazard Zones A or B, as defined
any

" 49 CERR §173.116; and ‘ }
(D) Poisoncus materials, other than gasaes, of Clazs 6, Division 6.1/in a

quantity greater than 1,000 kilograms, and belonging to Hazard Zones A or B, as defined in 49
CFR.§173.133; o1 ;
(2) Operste a vehicle or move a rail car which: ~ i
A} Is capable of containing explogives of Class 1, Division 1.1, or Class
1, Division 1.2, a8 w in 49 CF.R. § 173.2, in  guantity greater than 500 kilograms,
and hag exterior p i or other markings indicating that it contains such jals; |
c_gxable of containing flammeble gasses of Class 2, Division 2.1,

) Is
as desi in 49 C.ﬁjl antity greater than 10,000 liters, and has exterior,
plncarmnthetma{gngs Exm ;

2,ina

indicating that it coptains such materials;
‘ Ts capable of containing poisonous gasses of Cl
designated in 49 CFR. § 173.2, in a quantity greater than 500 Liters, and belonging to
Zones A or B, ag defined in 49 CFR. § 173.116, and has exterior placarding
indicating that it contains such jals; or )

(D) Is capable of containing poisonous materials, othey than gasses, of
Class 6, Division 6.1, in 8 quantity greater than 1,000 kilograms., and bela to Hazard
Zones A or B, as defined in 49 CFR. § 173.133, and has exterior placarding or other markings
indicating that it contains such materials. '

Sec. 5. Permits, ‘

() The District of Cohunbia Department of Transportation may issug permits
authorizing the transportation of materials listed in section 4 upon a dcmmm‘k:m that there is
no practical alternative route. A perznit may require adoption of safety measures, ;including
tirne-of-day restrictions. !

(b) The District of Columbia Depattment of Transportation may collect fees for the
permits in accordance with the rules issued under section 7. %
(c) Permit fees collected pursuant to this section shall not exceed the cost of

implernenting and enforcing this act.

Codltiacion Oistrict of Cutambix Officisl Cads, 2001 Edliion 2 West Group Fublivher, 1-200-328 9375,
. i

L
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COUNCIL OF THE DISTRICT OF COLUMBLY - i
OFFICE OF THE BUDGET DIRECTIOR _ FISCAL _gmgscr ST iTEMEN'I’

FEB-16-2005 18:29

.

- x 1
Dato Reported: Febnary 1, 2005
é

Bill Nuraher: Not Assigned Yet | Type: Erargenty (X) Temperary( )  Permanent { )

Hazardous Materials Transportation Emmémcy Actof -
o

;

Subject/Short Title: the "Tersorism Preveation in
2005" oo .

Part |. Summary of the Fiscal Estimates of the Bil

=
S o

1. ¥ will impaci spending’
5) 1t will affact local expenditures,
b) i wit affect federal axpenditures.
¢} twil affect privatsiother expenditures.
d) 1t will affect Intra-District expendilures.

"'—W‘xg
p

—

2. it wilt impact revanue.
a) it wil impact local revenue.
b) It wit impact federal ravenue.
¢} fi will impact private/other revenue,
d) 1t will impect intre-District revencie, ).

3. The bil il have NO or minimat fiscal impact. (f “Ves,” explain beiow).

— — i o o
s N T
-—

(%} ()

mmwmmﬁmmhbmmmmdhuﬂmmdﬁbypdva!surgan .

. The{}hﬂdgumrmnmmﬁftavewWpum!tappﬁcasmahrmemspmdemﬁihw rough

tre Dlstrct of Coumbla, which ywould be hinded by permiting fees authorized by the iegisiation. In fact, fhe Act

smmﬂ‘wwmhmdwmﬂhwﬁdﬁﬂmiemedﬁmmawfinpimﬁzgmdenwthis
Act* .

mm,mwmmmmmwmamwmmﬁmmmmu by

ins the District of Columbia from 2 terroris! atfack or an accidant A lorrorist atlack on & 80-nn ral car
mntﬁningmloﬁmumﬁawuwummmdiﬂuwmasdamogeandassaciatedws#sb ih,
mq,mw,mmmwumsamm.mmmwmmmm%m
muidbemefe‘andmamsbtowrhe&bmwﬂmmwﬂsysmw‘ddMBﬁﬁﬂﬁ' an

L

Part ii. Other impact of the Bill . |
If you check "Yes™ for each question, pease expiain on separale sheel, If necessary. .
! IES NO

¥
1. 1t wil affect an agency and/or agencies in the District, {iX} {)
The Isgisiation will alfect the District’s Deparimsnt of Transportation, which would ssue permits to
adminisier the'Act. The Emergency Management Agency, Department of Fire and Emargency M dieal |
Services, and the Metropolitan Police Deparimant would also have input on the regulations, which weuld ‘

be issued by the Mayor,

2. Are there pecformance mesduresioutput for this bill? HI) {X}
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P @5
SdalNAL

-

e\

i ENRULLE
S, Wil f have resulisfoutsome, ¢., whstwould happen f Ils bil is ol enacted? , (X) (}
i the bill were not enacted, District residents, businasses, and yisitors would ba at greater risk of logs of
life, injury, property damage, and sconomic disruption. !
4.A:e¥unﬁzappmprtam¢iarﬁﬁshiﬂhmemmtmmmdﬂﬂmfmE?iemrrantyw’.’ (X} (1
As stated sariier, any costs from implemanting the bill would be defrayed by tha pemit fees authorized in }
the legluiation. :
of Information: Commitise on Public Works and the Councimember, Patierson |
Environment's Janusry 23, 2004, public hearing on Bl 16-525, the :
Terrorism Prevention and Safety in Hazardous Materials.- , Staff Person & Tek Jason Jufirad, 784-8195 e
T rlati { 2003," as well as staf research, ]
ransportaton Actof Z55, 48 b Counci Budge! Direcior's Signature] I-\j, 5 Y & g
.”‘
)
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Sec. 6. Penaltics.
(2) Any person who

a civil penalty not to exceed:
&

)] The fines assessed and collec

L) s
deposited into the General Fund of the District of Columbia.

Sec. 7. Rules.

(2) The Mayor, pursuant
Act, ved October 21, 1968
congultation with the District of

ent Agency, the Fire and Emergency Medicsl
issue rules to implement the provisions of this act, .

Metropolitan Police Department, ghall

including a schedule
carriers, and the enforcement program.

violates section 4 or rles issued under section 7 §

$10,000 for a first offense; or
$25,000 for any subsequent offense. ‘
tad under subsection (a) of this section shall be

of permit fees to support analysis,

ENROLLED ORIGINAL

"

hall be subjett to

t0 Title I of the District of Columbia Administrative Procedure

82 Stat. 1204; D.C.
umbia Department of Transportation, the Enée:];;:my '
an 5

Official Code § 2-501 ef seq.), and im!

Services Department,
shippérs and

commurications 10
E

¥

Sec. 8. Fiscal imopact statement.

|
ace staternent

The Council adopts the attached fiscal impact statement as the fiscal imp
Act, spproved Decengber

required by section 602(c)(3) of the District of Columbia Home Rule
24, 1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(3))

7 Sec. 9. Bffective date.
Mayor,

D.C. Official Code § 1-204.12(a))-

This act shall take effect following approval by the Mayor (or inthe ¢
. action by the Council 1o override the veto), and shall remain in effect
90 dza's, as provided for emargency acts of the Co
412(a) of the District of Columbia Home Rule Act, approved Deverpber 24,

ancil of the District of Coly

— ’ .
W\ a N W
Mayur Y :
District of Columbia

APFROVED
Fabruary 15, 2005

vent of veto by the
for no longerthan
ymbia in section

973 (87 Stat.. 788;

i

P.g6
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COUNCIL OF THE DISTRICT OF COLUMBIA

P.av

|
|
|
|

{ ¥ TTEM ON CONSENT CALENDAR . ;
{X] ACTION & DATE ADOPTED FINAL READING, BM]—G{:
[ %] voice VOTR
RECORDED VOTE ON REQUBST APPROVED, CATANIA RECUSED FROM VOTING !
AHSENT BAREY
[ 1ROLL CALL VOTE - Result ool )
Covimenier  TAye |Nay |NV_1AB _|Councilmember |Aye A Ney NV Countiimesnber, | Ays |May [NV [ AB
Chyrn Cropp X Bvmz X Orange X
Aphrose X Featy X Patterson X
Barry X Grobam X Sehwanz X
Brown Gray X .
Calsnin X Mendelson X
X - Indicate Yote AB ~ Ahsent NV ~ Present, Not Veoting
CERTIFICATION RECORD

[

“Secretary t the (puncil Dus |
{ JITEM ON CONSENT CALENDAR
[ JACTION &DATE
JYOICE VOTE
RECDRDED VOTE ON REQUEST
ABSENT
[ )BOLLCALL VOIE - Rawilt (... )
o rrerber TAye |Nay [NV _|AB |Councilmember [Aye |Nay |NV Co nber [Aye [Nay [NV _IAB
Chom Cropp Bvany Orange |
| Atnbrosa Femy Patterson i
Barry Graham Schwatz i
| Brown Gaay
Cahania Mendelson
X — Indicate Vote . _AB—Abeem NV - Present, Nt Voting
. CERTIFICATION RECORD ;
Sepretary to the Comeil Date
[ 1ITHM ON CONSENT CALENDAR
[ JACTION &DATE |
[ JVOICEVOTE '
RECORDED VOTE ON REQUEST
ARBSENT
{ 1ROLLCALL VOTB- Resuk . .3
Covncllmember | Aye Nay {NV [ AR Counciimember [ Ays [Nay ({NV Aye [Nay [NV AR
Chemn Cropp Bvsus Crange
| Ambrose Fenty Patterzon }
 Bagty Oraham Schwarts i
 Browa Cray
Cutanin Mendelson |
X - Indicate Vote AB~ Absent NY - Preseat, Not Voting
CERTIRICATION RECORD ;
%
. Secretary to the Ceuncil Date !{
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